THE  ONTARIO  HUi/lAN  RIGHTS  CODE,   S.C.   1961-52,   c.  93, 

as  amended 


IN  THE  iriATTER  GF    the  coinplaint   made  by  filrs.   Phyllis  Arber 
against  Oilr.   and  Pflrs.  Wax  Leder  alleging   that   they  committed 
a  breach  of  section  3  of   the  Ontario  Human  Rights  Code  by 
denying  her  occupancy  of  a  three-becrocm  self-contained 
apartment  in  an  apartment  building. 
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IN  THE  fflATTER  OF   the  Ontario  Human  Rights  Code,  S.O. 
1961-62,   c.   93,   as  amended  by  5.0.   1965,   c.   85,   S.C.  1967, 
C.  66,   S.O.   1968  ,   C.   85,   and  5.0  .   1963-69,   C  .00 ; 

-     AND  - 

IN  THE  ITIATTER  OF  the  complaint  made  by  fflrs.  Phyllis  Amber 
against  lYIr.   and  IVIrs.  IHax  Leber  alleging   that   they  committed 
a  breach  of  section  3  of   the  said  Act  by  denying  her 
occupancy  of  a  three-bedroom  self-contained  apartment  in 
an  apartment  building; 

-     AND  - 

IN  THE  MATTER  OF   a  Board  of  Inquiry  appointed  under  section 
13  of  the  Ontario  Human  Rights  Code,   to  conduct  a  hearing  to 
inquire  into  this  complaint. 


BOARD  OF  INQUIRY 


PROF.   UJ.   5.  TARNOPGLSKY 


APPEARANCES; 
mr.  E.  m.  Pollock 
IHlr.  Jack  Silverman 
mr.  Paul  Oeu;ell  ' 


Counsel  for  the  Commission 
Counsel  for  the  Respondent 
Counsel   for   the  Complainant 


TO  THE  ONTARIO  HUfdAN  RIGHTS  COmmiSSION  and  to  the  Honourable 
Oalton  Bales,  f!(linister  of  Labour  of  the  Province  of  Ontario: 

GENTLEmEN: 

On  the  eighteenth,  day  of  December,   A.D.,   1969,   I  ujas 
appointed  a  Board  of   Inquiry   to   inquire  into  the  above-mentioned 
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complaint   and  to  report   to   the  Ontario  Human  Rights  Commission 
in  accordance  uith   the  Ontario  Human  Rights  Code.  Arrange- 
ments ujere  made   for   the  hearing   to  be  held  on  Friday, 
February  13th,   197Q,   in  room  A40,  fflain  Parliament  Building, 
Queen's  Park,  Toronto. 

At   the  opening  of  the  hearing  nflr.   Pollock,   on  behalf 
of  the  Commission,   submitted  a  preliminary  objection   to  the 
Board  proceeding  further  with  this  inquiry. 

After  hearing  counsel  for  the  Commission,   for  the 
complainant,   and  for  the  respondent,   I   adjourned  the  hearing 
and  reserved  judgment  on  the  preliminary  objection.  I 
promised  to  communicate  my  decision  by  Hdarch  2nd,   as  to 
u/hether  I  u;ould  proceed   to  further  inquiry  and   to  render 
this  decision  orally  on  Friday,  ITlarch  6th.     Hoiueuer,  due 
to  the  absence  from  the  country  of  some  mitnesses,  the 
hearing  could  not  be  resumed  on  Warch  6th  and  had   to  be 
postponed  for  two  lueeks  until  Friday,   fflarch  20th.  The 
decision  orally  rendered  at  that  time,   is  submitted  herein- 
after as  PART   I  -  Preliminary  Objection. 

Ifly  recommendations  as   to  the  disposition  of  this 
complaint   are  to  he   found  in  PART   II  -  Recommendations. 


PART  I  -  PRELimiNARY  OBJECTION 

ITlr.  Pollock  opened  the  inc^uiry  as  counsel  for  the 
Commission  and  submitted  that  "this  Board  of  Inquiry 
ought  not  to  proceed  to  inquire  into  this  complaint  on  the 
basis  that  a  reasonable  settlement  mas  offered  by  the 
respondents  in  this  case  to  the  complainant."  (Transcript, 
pp.  1  -  2) . 
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In  the  cour3e  of  making  his  opening  submissions, 
rtlr.  Pollock  outlined  the  chronology  of  events.  I 
summarize  these  briefly: 

The  complaint   mentinned  in   thestyle  of  cause 
ijuas  made  by  'ilrs.   Phyllis  Amber  on   the   t  luen  t  y-nin  t  h 
day  of  September,   1569.     The  Commission  commenced 
investigation  and  held  several  meetings  luith  the 
complainant,  her  husband,   the  respondents,  and 
the  respondents'   solicitor,   during   the  month  of 
October  and  early  intc  Wovember.     On  November  3rd, 
ITlrs.  Amber  lurote  to  the  Commission  specifying  certain 
terms  u/hich  luere  a  prerequisite   to  any  settlement. 
On  November  27th,   the  Ontario  Human  Rights 
Commission  revie'jjed  Tflrs.  Amber's  case  and  recommended 
to  the  lYlinister  of  Labour  that  a  Board  of  Inquiry 
be  appointed.     On  December  12th,   the  Director  of 
the  Commission,   Dr.  Hill,  and  fdr.  Pollack  as  Counsel 
to  the  Commission,  met  mith  Hflrs.   Amber  and  her  husband 
and  discussed  possible   terms  of  settlement. 

On  December  ISth,   the  Tdinister  of  Labour 
appointed  me  to  serve  as  Chairman  and  sole  member  of  a 
Board  to  inquire  into  the  complaint.     On  the  same  date, 
Dr.  Hill  and  Pflr.  Pollock  discussed  terms  of  settlement 
ujlth  the  respondents'    solicitor,  idr.  Silverman. 

On  January  9th,   1970,  Pflr.   Silverman  informed  lYlr. 
Pollock  that  his  clients  mere  in  substantial  agreement 
luith  the  terms  of  settlement  mhich  had  been  discussed. 
A  week  later,   on  January  16th,   Dr.  Hill  and  lYlr. 
Pollock  again  met  luith  Prtr.  Amber  (fflrs.   Amber  could  not 
attend),   and  discussed  the  proposed  terms  of  settlement 
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After  communicating  ujith  his  ujife  on  the  telephone, 
ITlr.  Amber  advised  Or.  Hill  and  Tflr.  Pollock  that  the 
proposed  terms  of  settlement  oiers  not  acceptable  to 
her . 

On  January  29th,   a  special  meeting  of  the 
Commission  ujas  convened   to  mhich  (Iflr.  and  Tflrs.  Amber 
mere  invited.     They  appeared,  confirmed  their 
rejection  of  the  terms  of  settlement,  and  re-affirmed 
their  desire  that   the  case  proceed  to  the  Board  of 
Inquiry . 

The  Commission  reserved  its  decision  and  then 
informed  fflr.  and  fdrs.   Amber  by  letter  dated  February 
3rd,   1970,   that  "the  Commission  is  of  the  considered 
opinion  that   the   terms  of  settlement  offered  by  the 
respondents  are,   in  the  circumstances,  reasonable 
and  that   this  case  ought  to  be  settled,   in  the 
public  interest,   liiithout   proceeding   to  a  Board  of 
I  nquiry  . . . . " 

ITlr.  Pollock  referred  to  section  8  of   the  Code,  which  provides 
that   the  Commission  has  poiuer  to  administer  the  Code  and  is 
charged  luith  the  function  of  formarding  the  principles  of  the 
Code,   and  to  section  12  (l)   of  the  Code  ujhi-h  charges  the 
Commission  luith  endeavouring  to  effect  settlements  of  matters 
complained  of.     On  the  basis  of  these  provisions  he  contended 
that  "the  main  thrust  of  the  Code  is  based  on  an  amicable 
resolution  rather  than  on  retribution."     (Transcript,   p. 5). 
The  Commission  operates  in  the  belief,   he  submitted,  that 
"a  resolution  u/orked  out   in  good  faith  by  the  parties  is 
the  necessary  first  step  in  any  type  of  attitude  change." 
(Transcript,   p. 7).     He  argued  that   the  experience  of  the 
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Ccmmissian  has  been   tha'.   "it   is  by  this   type  of  gcod  faich 
undertaking  or  agreement   that   a  more  effective  behauicral 
change  can  be  effected   than  can  be   the  emplayment   cf  penal 
sanctions."     (Transcript,   p. 8).     He  luent   on   to  emphasize, 
referring  to  the  preamble,   that   the  Cnrario  Human  Rigints 
Code  luas  a  public  statute  for  the  implementation  of  a  public 
policy.     He  submitted  that  public  policy  ujas  best   served  by 
attempting  to  negotiate  and  conciliate  at  all  stages  from  the  time 
of  complaint  until  final  disposition  of  it. 

fOr.  Pollack  then  argued  that   since  the  recommendations 
of  a  Board  of  Inquiry  cannot  affect  the  rights  of  the  parties 
luithout  subsequent   implementation  by  the  rflinister  of  Labour, 
on  the  recommendation  of  the  Commission,   therefore,   once  a 
Board  of  Inquiry  is  informed  that  in  the  opinion  cf  the 
Commission  the  terms  and  conditions  of  settlement  mf-.ich  have 
been  offered  are  reas'-'nable  and  should  be  accepted,  "the 
continuation  of  the  Board  of  Inquiry  to  hear  euidenca 
and  to  make  recommendations  seems  to  be  rather  superfluous." 
(Transcript,  p.   12).     In  effect,   he  suggested,   the  role 
of  the  Board  of  Inquiry  as  a  factfinder  and  reporter  has 
been  rendered  nugatory  by  the  decision  of  the  Commission 
that   the  settlement  is  reasonable  and  should  have  been 
accepted,   and   that   the  matter  should  have  been  resolved  in 
that  manner. 

The  submission  on  behalf  of   the  complainant  can 
probably  be  summed  up  in  the  paragraph  on  pace  16  cf 
the  transcript  luhlch  reads:   "UJe  don't   think  that  the 
intent  of  the  Ipgislation  is  to  enable   the  discriminator 
to  buy  off  the  dignity  of  the  discr  imi  na  t  ee .     'JJe  don't 
think  that  the  purpose  of  the  Act  is  to  settle  the  differences 
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of  opinion,   but   rather   to  expose   to   the   light   of  the 
public,   acts  of  discrimination,   so  as   to  educate  the 
public   that    this  Government   in  Cntario  considers  SLich 
acts   to  be  mrong  and   reprehensible."     Counsel   for  the 
complainant  submitted   that   tiie  "dignity"   part   of  paragrapn 
(a)   of  section  8  has  been  ignored  in  attempting  to 
"buy  off"   the  complainant  by  an  attempted  settlement, 
ftloreouer,  ^he  argued,    the  purpose  referred   to  in  section  8, 
paragraphs  (b)   and  (c),  of  promoting  understanding  of  the 
Act   and  conducting  educational  programs,   cannot  be 
foru/arded  unless  public  inquiries  are  held.     He  argued 
that  it  would  be  contrary  to   the  public  interest  for  a 
Board  of  Inquiry  not  to  proceed,   because  the  public  could 
not  be  made  aiuare  of  the  acts  of  discrimination  that  do 
occur.     Unless  the  public  is  aiuare  that  something  is  going  on, 
identification  of  problems  of  discrimination  ujould  not  become 
pijhljc  knoiulpdgp  ,     The  GnuRrnmpnt    intended,   he   argued,  to 
giue  to  people  oiho  feel  they  have  been  discriminated  against, 
a  forum  to  determine  whether  the  act  of  discrimination  did 
occur.     Furthermore,   he  contended,   one  could  not  speak  in  terms 
of  a  settlement  unless  both  sides  agree.     Finally,   he  claimed 
that  the  question  whether  or  not   the  terms  of  the  settlement 
are  reasonable,   and  the  issue  of  what  is  in  the  public 
interest,   are  for  a  Board  of  Inquiry  to  determine. 

Counsel  for  the  complainant   contended   that  once 
the  Commission  recommends  the  appointment  of  a  Board  of 
Inquiry,   it  has  completed  its  role  at   this  stage  of  the 
proceedings.     By  section  13  (3)   it   is  mandatory  for  the 
Board  of  Inquiry  to  hear  both  parties:   viz .  ,  "the 
Board  shall  give  the  parties  full  opportunity  to  present 
evidence  and   to  make  s'ubmissions." 
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Pdr.   Jeiuell  submitted   that   once   the  Board  of  Inquiry 
is  appointed,   its  responsibility   (apart   from  submitting 
its  rscommendations   through   the  Commission)    is   to  the 
IKlinister  of  Labour.     He  suggested   that    there  uas 
no  euidence  that   the  Minister  of  Labour  uis ned  this 
Board  to  discontinue  its  l-earings,     Ilfloreouer,   he  argued 
that  once  the  Board  is  appointed,   the  fflinister  does  not 
have  the  pou/er  to  revoke   the  Board  before  it  makes  its 
recommendation  or  reaches  its  conclusions. 

At  the  close  of  arguments  by  all  counsel,   I  asked 
them  for  guidance  with  respect  to  the  course  to 
be  folloujed  should  my  decision  be   that   the  hearing  proceed. 
On  behalf  of  the  Commission,  fflr.   Pollock  suggested  that  pernaps 
I   should  reviem  the  terms  of  settlement   to  see  if   I  u/ould 
agree  ujith  the  Commission's  uieiu  that  they  are  reasonable  and 
should  be  accepted.     He  did  admit,   homever,   that   if  at  that 
stage  I  lueie  tc  decide  that  it  mas  necessary  to  inquire  into 
the  events,   the  fact  of  having  considered  the  terms  of 
settlement  u/ould  make  the  matter  of  my  objectivity  open 
to  question.     fflr.  3eu;ell's  submission  on  behalf  of  the 
complainant  luas  that  by  section  13  (3)   a  Board  of  Inquiry 
must   give  both  parties  full  opportunity   to  present  their 
evidence  and  to  make  submissions.     Therefore,   there  is  no 
jurisdiction  in  a  Board  of  Inquiry  to  prevent   the  full 
presentation  of  evidence  by  both  sides,   if   they  felt 
they  had  to  do  so  to  present   their  case. 

Having  ccnsidered:   (i)the  submissions  presented  to  me; 

(ii)  the  terms  of  the  Ontario  Human  Rights  Code  itself; 

(iii)  some  o.""  the  previous  decisions  of  Boards  of  Inquiry  under 
the  Code;   (iv)some  of  the  published  articles  both  in 

Canada  and  in  the  United  States  mith  respect  to  human  rights 
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legislation;   and   (u)    the  decision  of   tins  Gn^ario  Court  of 
Appeal  in  The  Ccmplain':   of  Carl  rflcKav  anainst   Kgnn>5*"h  gell, 
I   ujould  make   the  Follo'ijing  observations:  - 

1.  By  section  8,   the  Ontario  Human  Rights  Commission 

has  pomer   to  acminister  the  Act.     As  part   of  this 

function,   the  Commission  is  to  "foraiard   the  principle 

that  every  person  is  free  and  equal  in  dignity  and  rights", 

and  "promote   an  undarstandinn  of.   acceptance  of.  and 

compliance  mith   this  Act ."       Further,  by  section  12  (l) 

the  Commission  is  required  to  "endeauour   to  effect 

a  settlement"  of  matters  luhich  are  the  subject  of 

complaints.     Therefore,   I   reject  in  the  strongest  terms, 

any  contention  that   the  efforts  of  the  Commission 

in  this  case  to  endeavour  to  secure  a  settlement  of  the 

complaint  ujere  unjustified,  uncalled  for,   or  contrary 

to  the  public  interest.     Furthermore,   this  duty  of  the 

Lommission  is,   m  my  opinion,   one  ujhich  is  not  disc n arced, 

does  not  cease,   even  though  a  Board  of   Inquiry  has  been 

appointed.     In  fact,  on  the  basis  of  the  practice 

of  the  Commission,  u/hich  practice  previous  Boards  of  Inquiry 

have  approved,   and  on  the  basis  of  sub-sections  (5) 

and  (6)   of  section  13,   there  is  a  clear  implication  that 

the  Commission  should  attempt  a  resolution  of  a  matter 

complained  of,  by  a  settlement,   even  after  a  hearing  by 

a  Board  of  Inquiry  has  been  held  and  even  after  the 

Board  has  submitted  its  findings  and  recommendations. 

I  do  not  believe  that  the  opening  ujords  of  sub-section 

(l)   of  section  13,  ujhich  provide:   "if   the  Commission  is 

unable  to  effect  a  settlement  of  the  matter  complained 

of,   the  Itlinister  may,   on  the  recommendation  of  the 

Commission,   appoint  a  Board  cf   Inquiry,"  in  any  u;ay 

change  this.     In  the  context  of  the  u/hole  of  sections 
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12  and  13,   I   dc  not  helievs  that   these  u/'jrds 
terminate   the  responsibility  of   the  Commissicn  ujhich  is 
evident   in  the  Code  as   a  w^'tols,   and  particularly  in 
sections  8,   12,   and  13,   i.e.,     to  "endeavour   to  effect 
a  settlement  of  the  matter  complained  of." 

2.  Human  Rights   legislation  in  Canada  uias  intended  to 
subordinate  certain  rights  of  contract   and  property, 

luhich  existed  at   common  lauj,    to  neoi  rights  deemed  necessary 
for  foriuarding   the  equality,   dignity  and  rights  of  all 
human  beings.     This  is  done   (in   the   case  of   the  Ontario 
Human  Rights  Code   this  is  made  explicit  in  tne  preamble) 
in  the  interests  of  public  policy.     The  promotion  of 
this  public  policy  is,  by  section  8  of   the  Code, 
a   task  of   the  Ontario  Human  Rights  Commission.  ■ 
It  folloujs  clearly,   therefore,   that  complaints  of 
discrimination  are  not  matters  merely  betmeen 

fll'O    p^^r^^eS  fho    nnmp^g^_nPl^^     ^nH     fho  TBSpondcinf  

but  a  metter  concerning   the  public.     An  act  cf 
discrimination  does  not  give  rise  merely  to  a 
neuj  private  claim  for  compensation  —  it  amounts  td 
a  public  ujrong.     And  the  legislation  specifically  charges 
the  Commission  luith  overall  administration  in  order 
to  represent   the  public.     In  vieuj  cf  this  I   must  affirm 
that:   (l)    the  Commission  remains  a  party  to  the  pro- 
ceedings throughout;   and  (2)   recommendations  as  to  the 
disposition  of  a  complaint  must  take  into  account  not 
only  the  best  interests  of  the  private  parties  involved, 
but  also  the  best  interests  of   the  public  as  o/ell. 

3.  There  is  no  question  but   that  the  practice 

of  Boards  of   Inquiry  under   the  Ontario  Human  Rights 
Code  has  been  to  hold  public  hearings.     I  believe 
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that  tnia  has  been  justified,   at  least  partly,  on 

the  basis  of  fulfilling  the  function  of  the 

Commission  under  section  8,   paragraphs  (b)  and 

(c),   i .  e ,  ,     to  promote  an  understanding  of   the  Act, 

and   to  conduct   educational  programs  for   the  purposes  of 

eliminating  discriminatory  practices.  Pfloreover, 

in  the  ITlcKay  and  Bell  decision  of   the  Ontario 

Court  of  Appeal,  rdr.   Justice  Laskin  stated  that:  "If 

there  is  any  general  rule  applicable  mhere   the  statute 

is  silent,   it  is  that   the  proceedings  of  a  statutory 

tribunal  should  be  conducted  in  public  unless  there  be  good 

reason  to  hold  them  in  camera."       Homever,   I  do 

not  believe  that   the  decision  of  a  Board  of  Inquiry 

as  to  luhether  to  proceed  mith  the  hearing,  or  not, 

should  be  determined  by  the  need   to  educate  the 

public,  "so  that  it  is  airare  that  something  is  going  on." 

Surely  the  educative  effect  of  publicity  given  to  Boards 

of  Inquiry  must  be  only  a  small  part  of  the  total  educative 

program  conducted  by  the  Ontario  Human  Rights  Commission. 

If  education  about   the  Ontario  Human  Rights  Code  and 

Commission  mere  to  rely  upon  public  hearings  by 

Boards  of  Inquiry  mith  respect  to  specific  complaints,  then 

the  educational  experience  mould  be  much  more  limited 

than  that   envisaged  by  the  legislation.     I  reject, 

therefore,   a  contention  that  a  hearing  must  proceed 

for  educative  reasons  alone,  or  even  largely  for 

such  purpose. 

4,  The  substitution  of   the  administrative 
approach  in  modern  human  rights  legislation  for 
the  penal  approach  is  predicated  upon  the  assumption 
that  acts  of  discrimination  are  committed  by  people 
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mith  the  mrong  sense  of  values  with  respect  ta 
matters  of  race,  creed,   colour,  nationality, 
ancestry  and  place  of  origin.     The  change  in 
emphasis  has  been  from  one  of  punishment   to  one 
of  re-education;   from  one  of  retribution,   tc  one 
of  obtaining  for  a  complainant  ujhateuer  it   is  that 
he  or  she  has  been  denied  because  of  race,  creed, 
colour,  nationality,  ancestry  or  place  of  origin. 
For  this  reason  —  far  furthering  this  public  policy  — 
the  u;ork  of  the  Commission  must  be  settlement-oriented. 
Furthermore,   even  though  a  Board  of  Inquiry  must  act 
in  a  judicial  manner  in  determining  the  facts 
surrounding  a  particular  complaint  and  concluding  frcm 
those  facts  whether  acts  of  discrimination  did 
or  did  not  occur,  ujhen  the  Board  makes  recommendations, 
it  is  expected   that   these  be   the  basis  of  a  resolution 
of  the  conflict,   i.e.,   the  terms  of  a  settlement.  It 
needs  to  be  empnasizea   ihai   enforcement  oy  eitner  an 
order  of  the  llflinister  under  section  13  (6),   or  by 
the  criminal  procedure  set  out   in  Part  IV/,  sections 
14  to  17,   are  only  a  last  resort,  and  not,   as  a 
matter  of  public  policy,   to  be  adopted  until  after  all 
attempts  at  settlement  have  failed,   including  those 
attempts  at  settlement  ujhich  folloo/  the  recommendations 
of  a  Board  of  Inquiry  as  to  the  resolution  of   the  matte 
in  dispute. 

It  is  for  all  these  reasons  that  a  Board  of  Inquiry 
cannot   treat  lightly  the  submission,  by  the  Commission, 
that  the  terms  of  settlement  are  reasonable  in  all  the 
circumstances.     It  is  for  this  reason,   also,   that  regardless 
of  the  submission  of  the  Commission  u/ith  respect   to  further 
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procaedings,   and  regardless  of   the  conclusion  cf   tne  Soard  cT 
Inquiry  as  to  whether  or  not   to  proceed,   the  Commission 
must  remain  a  party  to  the  hearings  and  must  be  given  the 
opportunity  to  present   evidence  and  to  make  submissions  alone 
u»ith  the  complainant  and  the  respondent. 

Nevertheless,   there  is  no  doubt  in  my  mind   that  by 
section  13  cf  the  Act,   once  a  Board  of  Inquiry  is  appointed, 
such  Board  cannot   be   terminated  by  decision  of  the 
Commission  alone.     I   hasten  to  add  that  counsel  for 
the  Commission  did  not  make  such  allegation.  Nevertheless, 
I   feel  it  is  important   to  emphasize  this  point. 

Although  by  section  12  (1)   the  Commission  is  charged 
ujith  endeavouring  to  effect  a  settlement  of  the  matter 
complained  of,   there  is  no  authorization  in  either 
sections  12  or  13,  or  for  that  matter  in  section  8,  for 
the  Commission  to  impose  terms  of  settlement,  nor  even 
for  the  Commission,  laithout  the  recommendations  of  a  Board 
of  Inquiry,  to  recommend  to  the  IKlinister  to  make  an  order 
imposing  terms  of  settlement.     Such  a  recommendation  by  the 
Commission  can  only  be  made  pursuant  to  the  recommendations 
of  a  Board  of  Inquiry. 

Section  13  clearly  indicates  that  the  legislature 
intended  a  separation  of  function  between  the  Commission 
and  a  Board  of  Inquiry.     The  Commission  is  charged  u-'ith 
investigating  in  order  to  determine  probable  cause,  and 
then  with  attempting   to  conciliate  and  settle.  Homever, 
if  settlement  is  not  acliieved,   that  is,  if  both  the  complainant 
and  respondent  do  not  agree  to  a  settlement,   the  Act 
provides  for  an  independent  body  to  investigate  the  facts, 
to  recommend  whether  further  action  is  required,   and  if  so. 
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ujhat   it   should  be.     It   is   true   that   the   recomrnenda  t  i  ons  of 

the  Board  go  through   the  Commission   to   the  fninister,  but 

the  ininister  uiill  have  before  him  both  the  recommendations  cF  th 

public  agency  charged  luith   the  administration  of   the  Act, 

as  ujell  as  the  reccmmenda t i ons  of  an  independent  body.  This 

element  of  _ad  hoc ,  independent  involvement  is  important  to 

the  philosophy  of   the  Ontario  Human  Rights  Cede. 

There  is  no  doubt  that  by  sections   13   (3),   a  Board 
of  Inquiry  cannot   make  a  recommendation   to   the  Commission 
until  the  parties  have  been  given  full  opportunity  to  present 
evidence  and-to  make  submissions.     This  does  not  mean  that 
a  Board  is  precluded  from  adjourning  at  any  point  deemed 
advisable,  in  order  to  give  the  parties  an  opportunity  to 
explore  possible  terms  of  settlement,     Nevertheless,  although 
the  Board  has  poiuer,   pursuant  to  section  13  (2)   of  the  Ontario 
Human  Rights  Code,   and  thereby  under  section  28  of  the  Labour 
Relations  Act,   to  decide  mhat  kind  of  evidence  it  should 
consider,  it  must  yet  give  the  parties  "full  opportunity  to 
present  evidence  and  to  make  submissions."     (Section  12(3)). 

In  further  substantiation  of  this  conclusion  that 
the  Ulinister  cannot  make  an  order  imposing  terms  of 
settlement  on  the  recommendation  of  the  Commission  alone, 
and  that   this  can  only  follou;  the  prior  recommendations 
of  the  Board  of  Inquiry,   and  that  these  recommendations 
must  be  preceded  by  a  hearing  at  luhich  the  parties  have 
opportunity  to  present  evidence,   there  is  the  additional 
fact  that  there  is  no  evidence  presented  in  thiscase  that 
the  complaint  luas  ever  settled.     Regardless  of  hem  reasonable 
the  terms  of  settlement  may  appear  to.  the  Commission,   or  to 
the  Board  of  Inquiry,  a  settlement   cannot  be  effected  unless 
both  parties  agree  to  it. 
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Therefore,   I   summarize  my  conclusions  as  follou/s: 

(1)  The  Commission  is  a  party  to  these  proceedings 
at.  all  times. 

(2)  It  is   the  duty  of  the  Commission  to  attempt 
to  effect  a  settlement   of  every  complaint,  and 
this  duty  does  not   cease  even  after  a  Board  of 
Inquiry  has  been  appointed,   and  not  euen  after 

a  Bo^rd  of  Inquiry  makes  its  recommendations. 

(3)  A  complaint   cannot   be  deemed   to  be  settled 
unless  both  parties  agree  to  it. 

(4)  If  there  is  not  such  mutual  agreement  by  the 
complainant  and  respondent,   terms  of  settlement  can 
only  be  imposed  by  an  order  of  the  lyiinister,  pursuant 
to  the  recommendation  of  the  Commission,   in  order  to 
"carry  the  recommendations  of  the  Board  into  effect." 

(5)  A  Board  of  Inquiry,  by  section  13  (3),  cannot 
make  recommendations  to  the  Commission  for 
transmission  to   the  Pflinister  until  it  has 

held  a  hearing  at  mhich  the  parties  have  been  given 
full  opportunity   to  present  evidence  and   to  make 
submissions,   if  they  choose  to  do  so. 

IKly  conclusion  is,   therefore,   that   it   is  incumbent 
upon  me,  by  the  terms  of  the  statute,   to  continue  this 
hearing.     Although  I   must  give  the  parties  full  opportunity 
to  .present  evidence,   this  does  not  preclude  the  possibility 
of  submission  of  an  agreed  state  of  facts  in  light  of  mhich 
I   could  consider  the  reasonableness  of  the  terms  of 
settlement  endorsed  by  the  Ontario  Human  Rights  Commission. 
Hoiuever,  if  the  parties  cannot  agree  upon  the  facts,   I  must 
give  them  full  opportunity  to  present  evidence  and  to  make 
submissions.     This,   I   am  prepared  to  do. 
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PART  II  -  RECGmrnErJDATIO.^S 


After  I  delivered  the  judgment  set  out  in  PART  I  to 
the  effect  that   the  hearing  should  proceed,   the  complaint  ujas 
read  cut  in  full  by  iTIr.  Pollock.     Follcujing  this,   the  tmo 
respondents  admitted  committing  a  breach  cf  section  3  of  the 
Act.     IKly  decision  then  mas  that  no  useful  purpose  could 
be  served  by  an  inquiry  into  all   the  facts  alleged  in  the 
complaint . 

I   invited  Dir.   Pollock  to  submit  to  me  the  terms  cf 
settlement  luhich  had  been  endorsed  by  the  Commission,  By 
these  terms,   the  respondents  mould  agree  to: 

(1)  Send  a  letter  to  IKlrs.   Amber  assuring  her  and  her 
family  of  their  policy  of  fair  treatment  for  all. 

(2)  Send  an  invitation  to  her  to  make  application  in 

an  assurance  that  her  application  mould  he 
treated  fairly.     If  at   that   time  no  suitable 
accommodation  mas  available  in  their  building, 
the  respondents  mould  assist  the  Ambers  in 
finding  such  adcommodation. 

(3)  Give  assurance  to  the  Human  Rights  Commission  of 
their  u/illingness  to  abide  by  the  Ontario  Human 
Rights  Code. 

(4)  Send  a  letter  to  the  folloming  Community 
organizations:     The  Anti-Defamation  League; 
The  Canadian  Oemish  Congress;     The  Jamaican- 
Canadian  Association. 

(5)  Send  a  notice  to  their  staff  advising  them  to 

follom  a  policy  of  fair  treatment   for  all  and 
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compliance  iii_th  the  Cods. 


(6) 


Post   the  Ontario  Human  Rights 


Code  cards  in  their 


apartment  buildings. 


(7) 


Offer  compensatory  damages  up 


to  an  amount 


of  3200. CG,    the  ac:ual  amount   to  be  established  on 
the  basis  of   the  actual  losses  by   the  Amoers 
resulting  from  the  denial  of   the  accommodation, 

ITIr.   Pollock  indicated  that  the  Commission  still 
considered   these   terms   to  be  reasonable.     fflr.  Silverman, 
on  behalf  of   the  respondents,   stated   that    the  respcndents 
luere  still  prepared   to  agree  to  the  settlement  as  outlined. 
After  some  discussion,   ITlr.   jeu/ell  stated   that   the  complainant 
luas  prepared  to  accept  all  terms  except  the  first  and  last. 
He  indicated   that   although   the  complainant  luruld  not   insist  on 
an  apology,  he  could  not  see  luhy  it  should  not  be  forthcoming. 
Since  at   the  hearing  the  respondents  admitted  a  breach  of 
section  3  of  the  Code,   I   do  not  see  mhy  the  apology  should 
not  be  included  in  the  letter  from  the  respondents  to  the 
complainant  uhich  is  required  by  the  first  tiuo  terms  of  the 
proposed  settlement.     Uiith  this  addition,   and  aiith  the 
concurrence  of  all  parties  luith  terms  2  to  5,   I  ujould 
recommend   the  adoption  of  the  first  six  terms  as  proposed 
above . 

U/ith  respect  to  the  seventh  term,   i.e.,   payment  of 
compensatory  damages,   I   must  admit  to  having  spent  a  very  long 
time  trying   to  decide  u/hat  mould  be  a  fair  recommendation 
in  all  the  circumstances. 

Since  there  is  an  admissi.on  that  an  act  of 
discrimination  ujas  committed   against   the  complainant  by  the 
respondents,   there  can  be  no  question  but   that   tmo  kinds  of 
injury  mere  caused.     The  first  is  the  injury  to  dignity,  and 
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the  second  is   the  monetary  loss. 

Although  at   common  laiu  some  attempt   may  be  made  to 
compensate  for  emotional  injury,   I   do  not  believe  that  this 
mas  contemplated  by   the  legislature  under  the  Ontario  Human 
Rights  Code.     As  I   indicated  in  PART   I   of  this  report,  the 
emphasis  is  on  re-education,   and  on  obtaining  equality  of 
access  to  jobs,   accommodation,  etc.     Even  ITlr.  Jeiuell,  in 
his  original   submissions  on  behalf  of   the  complainant  (Transcript 
of  February  13th,   pp.   16-18),   suggested  that  payment  of  monies 
could  be  an  attempt   to  buy  off  complainants,   and  could  be 
a  further  injury  to  dignity,   rather  than  compensation  for 
such  injury.     I  ujould  have  to  agree,   and  mould  not  make 
any  recommendation  for  such  payment. 

As  far  as  actual  monetary  loss  is  concerned,  the 
difficulty  faced  by  a  Board  of  Inquiry  is  to  determine  which 
items  are  traceable  to  the  act  cr  acts  of  discrimination, 
and  ujhether  there  should  be  some  limitation  of  tnese  costs 
because  of  factors  such  as  reasonableness,   remoteness,  inter- 
vening or  contributory  cause. 

One  of  the  major  problems  I   face  is  that  apparently 
rdrs.  Amber  filed  complaints  against  other  people  besides  the 
Leders.     If  one  or  more  of  these  ara  substantiated,   it  mould 
seem  only  fair  to  the  Leders  to  distribute  the  costs  between 
all  respondents  mho  admit  discrimination  or  mho  are  found, 
by  a  Board  of  Inquiry,   to'have  discriminated. 

I  mould  recommend  to  the  Commission  that  in  similar 
circumstances  in  the  future,   the  matter  of  compensation  should 
be  determined  only  in  the  light  of  all  complaints  made  by 
one  complainant.     The  fact  of  these  complaints  should  not  be  brought 
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to   the  attention  of  a  Board  of   Inquiry  until  after  determination 
has  been  made   that   a  breach  of   the  Code  has  been  committed. 
If  more   than  one  complaint   must   go   to  a  Board   of  Inquiry, 
then   the  same  Board  should  hear  all  complaints  in  turn, 
and  then  make  recommendations  regarding  dispositions  of  all 
of  them.-         If  there  are  several  complaints,  some  of  ujhich 
u/ere       brought  to  the  point  of  settlement,   these  should  be 
brought   to  the  attention  of  the  Board  of  Inquiry  after 
determination  that  a  breach  of  the  Act  ujas  committed,  and 
before  the  decision  as  to  recommended  disposition  of  the 
complaint   or  complaints. 

In  this  case,  hoiueuer,   I  believe  it  is  noiu  too  late 
for  me  to  proceed  in  this  manner.     Therefore,   I  mill  merely 
determine  u;hat  amount   of  compensation  I   mould  recommend, 
and  leave  it   to  the  Commission  to  determine  mhether  all  of  this 
amount  should  be  borne  by  the  Leders,   or  mhether   there  are. 
other     respondents  mho  should  contribute. 

ITlr.  3emell  submitted  that  since  the  monthly  rent  for  the 
Leder  apartment   mas  S225.00,   and  since   the  apartment  nom- 
renied  by  the  Ambers  has  a  monthly  rental  of  S240.Q0,  there 
is  a  rent  differential  of  S360.QO  over  the   tmo  year  terms 
of  the  leases.     It  is  true  that   there  mas  no  investigation  of 
the  relative  values  of  the  tmo  apartments.     It  is  also  true 
that  at  lam  one  expects  an  injured  party  to  minimize  losses. 
Hcmever,   I  must  assume  that  since  (Kir.  Silverman  did  not 
challenge  this  figure,   and  that  since  lYlr,   and  (Kirs.  Amber 
•Gould  not  have  knomn  if  their  complaint  mould 
ever  be  substantiated  and  mould  therefore  have  tried  to 
minimize  their  lasses,   the  figure  of  S360.0Q  is  an  accurate 
reflection  of  one  item  of  monetary  loss.     In  addition,  and 
on  assumptions  similar   to  those  just  stated  above,   the-  figures 
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of  Sag.QQ  for  hotel  and  living  expenses,   and  312.00  for  truck 
rental  appear  reasonable,  and   traceable   to   the  same  injury. 
Therefore,   I  would  haue  to  conclude  that  it  mould  be 
reasonable  that    there  be  compensation  for   these  amounts, 
totaling  3451.00. 

• 

ITlr.  Oeuiell  submitted  also  that  a  sum  of  S132.00 
be  paid  to  compensate  for  the  daily  cost  of  the  extra  distance 
lyir.   Amber  must   travel   to  his  place  of  work.     (3  miles  a  day 
at  10  cents  a  mile  for  220  days  a  year  for  tu/o  years).  Also, 
Ulr.  Jewell  submitted  that  since  the  complainant  and  her 
husband  felt  it  necessary  to  engage  counsel  because  of  the 
Commission's  attitude  towards  their  rejection  of  the  terms 
of  settlement,   that   they  receive  an  amount  for  solicitor's 
costs.     He  did  not  suggest  a  figure. 

I  am  afraid  that  I  would  not  recommend  compensation 
ford.thcr  itc~.     "c  for  cc  the  f'rst  iter  'S  ccn'^^r'^o'^,  '■'-'=>-^o 
are  too  many  variable  factors  to  permit  a  proper  evaluation  — 
at  what  hours  does  the  travelling  occur?     will  traffic 
patterns  vary?     would  the  place  of  work  change?     were  some  of 
the  other  apartments  closer  in?     Besides,  since  I   did  not 
take  into  account  in  calculating  the  rent  differential,  other 
factors  of  location  —  better  or  worse,  and  proximity  to 
freeways,   I   feel  that  the  mileage  account  would  be  too 
indefinite. 

I  would  not  recommend  solicitor's  fees  either. 
In  the  first  place,  although  I  did  decide  to  reject  the 
Commission's  preliminary  objection,  and  to  continue  wibh 
this  inquiry,   I   have  heard  nothing  to  lead  me  to  the 
conclusion  that   the  Commission,   its  agents,  or  its 
counsel,  acted  unreasonably.     As  I   indicated  in  PART  I, 
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their  actions  throughout  ujere  in  accordance  with  their  duties 
under  the  Code.     Besides,   even  at   this  stage,   I   cannot  say 
that    the  maximum  amount  of  compensation  luhich  had  been 
offered,   i.e.,   3200.00,   and  ujhich  had  been  endorsed  by  the 
Commission,   uuas  less   than   the   amount  oihich   the  Commission 
may  determine  as  attributable  to  the  Leders  as  their  share 
of  the  total  of  3461.00.     In  uieiw  of  this,  and  in  vie'iJ  of 
the  fact   that   I   have  rejected  lYIr.  3eujell's  contention 
that  inquiries  should  proceed  .just  because     cf  their  educative 
and  publicity  effect,   I   am  not  convinced  on  the  basis  of 
uihat  I   have  heard  since  I   ruled  against   the  preliminary 
objection,   that  this  hearing  has  been  proved  necessary. 
Therefore,   I   cannot  recommend  compensation  for  counsel  fees. 

To  summarize,   I   recommend  that: 

(1)  The  amount  of  S461  .00  be  paid  to  lYlrs.  Amber. 

(2)  That  the  Leders  pay  the  luhole  amount  if  the  other 
Amber  complaints  in  connection  uiith   ihe  same  periuu  u" 
apartment-hunting  are  dismissed.     If  any  other 
complaints  are  substantiated,   then  a  pro  rata 
compensation  scheme  should  be  luorked  out  by  the 
Commission. 

(3)  The  first  six  parts  cf  the  terms  of  settlement  outlined 
earlier  should  be  effectuated. 

(4)  If  all  this  be  accomplished,   I  mould  recommend  tfiat 
no  further  action  on  this  complaint   be  taken. 


